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DODGE COUNTY BOARD OF ADJUSTMENT MINUTES 
November 10, 2016 

 
The Dodge County Board of Adjustment met on this 10th day of November at 7:00 p.m., on the 
1st Floor of the Administration Building, in Rooms 1H and 1I, located at 127 East Oak Street, 
Juneau, Wisconsin. 
 
Chairman William Nass called the meeting of the Dodge County Board of Adjustment to order.   
 
Roll Call was taken.  
Members present were as follows: Larry Dogs, Randy Grebel, Harold Hicks and William Nass, 
Members excused were Edward Premo (Alternate 1) and William Kirchberg (Alternate 2).   
 
Chairman Nass noted that a quorum is present. 
 
Joseph Giebel of the Land Resources and Parks Department was in attendance at the request 
of the chairman; 
 
The Chairman asked the staff to confirm compliance with the open meeting law and public 
hearing notice requirements for the hearings before the Board.   
 
Mr. Giebel indicated that the meeting was properly noticed in accord with the open meeting law 
and noted that each of the public hearings listed on the agenda received a class two notice and 
the mailing notices were sent in accord with the statute and code requirements.   
 
The agenda was reviewed by the Board. 
 
The minutes from the November 3, 2016 meeting were reviewed by the Board. 
 
Motion by Randy Grebel to approve the minutes as written. 
 
Second by Larry Dogs Vote:  4-0 Motion carried. 
 
The staff explained the hearing procedures to those in attendance. 
 
PUBLIC HEARING  
Robert and Melissa Zarczynski – Request for a variance to the terms of the water setback and 
impervious surface area provisions of the Dodge County Shoreland Protection Ordinance to allow 
the construction of a swimming pool and deck on this site where said pool and deck will be located 
within the required water setback and where the impervious surface area of said pool and deck will 
exceed the maximum allowed impervious surface area allowed by the Ordinance.  The site is 
known as Lots 56 and 55 McKinley Beach Subdivision, First Addition, located in part of the NW ¼ 
of the SE ¼, Section 20, T12N, R14E, Town of Beaver Dam, the site address being N8273 
McKinley Beach Road.     
 
Motion by William Nass to deny the variance request to the water setback requirements of the 
Ordinance based on the previously mentioned findings. 
 
Second by Larry Dogs  Vote:  4-0 Motion carried. 
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Motion by Larry Dogs to approve the variance request to allow an impervious surface area of 
18.95% for this lot on the condition that the appellant submit and receive approval of a mitigation 
plan that meets the Ordinance standards.   
 
Second by Harold Hicks Vote:  4-0 Motion carried. 
 
PUBLIC HEARING  
Grande Cheese Company – Request for a variance to the terms of the highway setback 
provisions of the Dodge County Land Use Code to allow the construction of a milk tank corridor 
with concrete tank pads and tanks where said pad and tanks will be located approximately 13’ 
within the required highway setback line from Dairy Road.   The site is located in part of the NE ¼ 
of the NE ¼, Section 11, Town of Leroy, the site address being N11689 Dairy Road. 
 
Motion by Larry Dogs to approve a variance to the terms of the highway setback provisions of the 
Dodge County Land Use Code to allow the construction of a milk tank corridor with concrete tank 
pads and tanks where said pad and tanks will be located approximately 13’ within the required 
highway setback line from Dairy Road. 
 
Second by Randy Grebel Vote: 4-0  Motion carried. 
 
 
Motion by Larry Dogs to adjourn the meeting.  8:20 PM 
 
Second by Randy Grebel 
 
Motion carried. 
 
 
Respectfully submitted, 
 
 
____________________________________ 
Larry Dogs, Secretary 
 

 
Disclaimer:  The above minutes may be approved, amended or corrected at the next committee 
meeting. 





































 

 
 

   

Land Resources and Parks Department 

Staff Report 

 

County Administrative Appeal Application No. 2016-0709 
 

Applicant (Agent):  
Attorney William H. Gergen  
Gergen, Gergen and Pretto, S.C. 
105 Front Street 
PO Box 453 
Beaver Dam, WI 53916 
 

Owner: 
Ray and Cheryl Beier 
W10591 Hickory Grove Road 
Fox Lake WI 53933 
 

Filing Date: October 14, 2016 

Hearing Date: December 8, 2016 
 

Location 
The appellant is the owner of the following described property which is the subject of the administrative appeal 
request: 
 
PIN#:  018-1313-2712-029 
Property Location: Lot 2, CSM 6251 which is located in part of the NW ¼ of the NE ¼, Section 27, T13N, R13E, 
Town of Fox Lake, the site address being W10591 Hickory Grove Road. 
 

County Jurisdiction 
The County has jurisdiction under the Shoreland Protection Ordinance in this case as the parcel listed above is 
located within 1000 feet of the Ordinary Highwater mark of Fox Lake.    
 
The County has jurisdiction under the Dodge County Floodplain Zoning Ordinance in this case as portions of the 
property described above are designated as floodplain and flood storage district according to the Dodge County 
Flood Insurance Rate maps and the Dodge County Flood Storage Maps approved by the Dodge County Board of 
Supervisors.     

 

Review Criteria 

Subsections 13.8 through 13.87 of the Dodge County Shoreland Protection Ordinance details procedural 
matters and the format of an Appeal.  Appeals of a decision of any review and decision-making body shall be 
made to the Board of Adjustment, unless otherwise provided for in the Code.  The Board shall hold a public 
hearing on each appeal and, following the public hearing, act to approve or deny the appeal. The concurring 
vote of a majority of the Board shall be necessary to reverse any order, requirements, decision or 
determination of the Land Use Administrator or the Committee, or to decide in favor of the appellant on any 
matter upon which it is required to pass under this Code.  Any further appeal of decisions made by the Board 
of Adjustment shall be made to the courts, as provided by law, unless otherwise provided for in the Code. 
 
 
 
 
 
 



 

 
 

   

 
 

Section 7.3 of the Dodge County Floodplain Zoning Ordinance details procedural matters and the format of 
an Appeal.  Appeals to the board may be taken by any person aggrieved, or by any officer or department of the 
municipality affected by any decision of the land use administrator or other administrative officer.  Such appeal 
shall be taken within 30 days unless otherwise provided by the rules of the board, by filing with the official whose 
decision is in question, and with the board, a notice of appeal specifying the reasons for the appeal.   
 

Appellants Request 
According to the appeal application, the Administrative Decision/Measurement/Order in Dispute are the Violation 
Notices dated August 17, 2016 which were attached to appeal application.  Exhibit A 
 
According to the information provided with the appeal application, Raymond Beier hereby appeals the finding by 
the Dodge County Land Resources and Parks by Terry Ochs that he is in violation of Dodge County Ordinances 
by virtue of using fill on that land and finding him to have conducted land disturbing activities in the wetland 
district by grading or excavating and, at the same time, violated Dodge County Ordinances by filling and grading 
lands within a special flood storage area, as communicated to him in two separate letters dated August 17, 2016. 
  
In essence, Mr. Beier states that these findings are erroneous specifically because he did not engage in the 
activities he has been found to have engaged in.  With respect to the allegation that he has graded and filled 
lands in a special flood hazard area, Mr. Beier flatly denies that he has engaged in any grading or filling of lands 
within this special flood hazard area.  Rather, Mr. Beier indicated that Mr. Ochs was witness to a pile of fill that 
was initially delivered to the special flood hazard area, but was actually used to fill in an area outside of the 
special flood hazard area, that fill being placed along the Hickory Drive ditch not within the prohibited area at all.   
 
With respect to the allegation of grading and excavating within a wetland, Mr. Beier maintains that he did not do 
any grading or excavating within a wetland.  
 
 

Relief being sought by the appellant: 
The applicant is requesting that the Dodge County Board of Adjustment reverse the decision of the Land Use 
Administrator that Mr. Beier is in violation of the Dodge County Shoreland Protection Ordinance and the Dodge 
County Floodplain Zoning Ordinance and to permit Mr. Beier to repair the damage pursuant to the previous 
orders.        

 

Features 

The features of the property that relate to the granting or denial of the appeal are as follows: 
 
According to Section 2.1 of the Dodge County Shoreland Protection Ordinance, areas regulated by this ordinance 
shall include all the lands (referred to herein as shorelands) in the unincorporated areas of Dodge County which are 
located within one thousand feet of the ordinary highwater mark (OHWM) of navigable lakes ponds or flowages.  
According to the County records, the appellant’s property is located within 1000 feet of the ordinary highwater mark 
of Fox Lake and therefore the property is located within the jurisdiction of the Dodge County Shoreland Protection 
Ordinance.  (Exhibit B) 
 
According to the Wisconsin Wetland Inventory maps dated May 10, 1994, and the Wisconsin Wetland Inventory 
maps located on the Wisconsin Department of Natural Resources Surface Water Data Viewer, a portion of the 
appellant’s property is designated as Wetlands.  The area of the appellant’s lot that is designated as a wetland is 
shown in Exhibit C. 
 
 
 
 



 

 
 

   

 
 
 
According to Section 1.5 of the Dodge County Floodplain Zoning Ordinance, the floodplain ordinance regulates all 
lands within the boundaries of Dodge County, lying outside the limits of incorporated cities and villages that would 
be covered by the regional flood or base flood as shown on the Flood Insurance Rate Map (FIRM) or other maps 
approved by the DNR.  The official maps and revisions and the boundaries of all floodplain districts are based on 
the Flood Insurance Study and are listed in Section 2 of the Dodge County Floodplain Zoning Ordinance. 
 
According to the Flood Insurance Study for Dodge County, the 1-percent annual change floodplain elevation (100-
year Floodplain elevation) for Fox Lake is 894.6 feet (NAVD88). The area of the appellant’s lot that is designated 
as floodplain is the area of the lot that is at or below the elevation of 894.6 feet (NAVD88) as shown in Exhibit D. 
 
According to Flood Storage District map, Panel 11, the portion of the appellant’s property that is located within the 
floodplain (elevation 894.6 feet (NAVD88) is also designated as a Flood Storage District which is the area of the lot 
that is at or below the elevation of 894.6 feet (NAVD88).  A copy of the flood storage district panel 11 is shown as 
Exhibit E.  The area of the appellant’s lot that is designated as flood storage district is the area at or below the 
elevation of 894.6 feet (NAVD88). 
 
According to Section 5.2(3) of the Dodge County Floodplain Zoning Ordinance, no development shall be allowed 
which removes flood storage volume unless an equal amount of storage as defined by the pre-development 
ground surface and the regional flood elevation shall be provided in the immediate area of the proposed 
development to compensate for the volume of storage which is lost, (compensatory storage).  It is the staff’s 
position that the placement of fill on the appellant’s property within the area designated as flood storage district 
(any area at or below the elevation of 894.6 feet (NAVD88) resulted in the removal of flood storage volume for 
this floodplain which is a violation of the Ordinance.   
 
According to the Dodge County Land Use Administrator, the Ordinary Highwater Mark for Fox Lake is at an 
elevation of 892.45 feet (NAVD88).  The ordinary highwater mark for Fox Lake is a fixed elevation that is based 
on the normal gate operations for the Fox Lake Dam.  The ordinary highwater mark elevation used by the Land 
Resources and Parks Department is the same normal pool/lake elevation used for the Dodge County Flood 
Insurance Study and the 2011 Physical Map Revision Analysis for Fox Lake. (See Exhibit F – Page 17 of the 
Flood Insurance Study and Exhibit D - page 7 of the 2011 Physical Map Revision Analysis study for Fox Lake) for 
references to the normal pool/lake elevations for Fox Lake. 
 
According to Section 8.21, a conditional use permit is required for any filling, grading, dredging, ditching or 
excavating within the bed of a navigable waterway.  It is the staff’s position that the appellant has placed fill on his 
lot in the area as shown in Exhibit I.  It is also the staff’s position that the filled area is located below the ordinary 
high water mark of Fox Lake – elevation 892.45 feet (NAVD88).  The County has no records of any permits or 
approvals for the placement of fill on this property below the ordinary highwater mark of Fox Lake which is a 
violation of the Shoreland Protection Ordinance.   
 
In addition, Section 3.3 of the Shoreland Protection Ordinance lists the permitted uses within the Wetland Zoning 
District.  The placement of fill within a wetland for the purposes of increasing the dryland elevation of the land is 
not listed as an allowed use within a wetland and is therefore prohibited by the Ordinance.  It is the staff’s position 
that the placement of fill on the appellant’s property in the area below the ordinary highwater mark as shown in 
Exhibit I is a violation of the Shoreland Protection Ordinance.   
 
The property is presently being used for residential use. 
 
The physical features of this approximate 0.952-acre lot include a sloping topography with slopes ranging from 0 
to 6%.  The parcel contains a residence, accessory structures and a boardwalk. 
 



 

 
 

   

The general character of the surrounding land use consists of residences and commercial establishments along 
the shoreline of Fox Lake. 
 

Timeline of Events According to County Records 
According to County records, on August 25, 2015, an inspection of the appellant’s property was completed by 
the following Dodge County Staff:  Terry R. Ochs - Senior Land Use Administrator, Ted Dumke – Dodge 
County Surveyor and Mike Canniff – Dodge County Survey and Mapping Specialist.  The staff located and 
marked the Ordinary High Water Mark on the property.  The location flagged by the staff coincided with 
O.H.W.M. originally set by WiDNR Dan Hunt.  The O.H.W.M. was located to determine the location of the 
wetland and O.H.W.M boundary jurisdictional limits.  During this inspection, the staff observed that grading 
and excavating had occurred on this site within the shoreland area below the O.H.W.M. 

 
On September 11, 2015, a Shoreland Protection Ordinance Violation notice was sent by the Department to 
Ray Beier by certified mail (2015-0591, cert. mail 7013 2630 0000 7012 7432) notifying the owner that he is in 
violation of the Shoreland Protection Ordinance for Land Disturbing activities (Grading / excavating) in a 
wetland district.  A violation notice was also sent to property owner (Ray Beier) by certified mail (2015-0662, 
cert. mail 7013 2630 0000 7012 7432) for filling and grading of lands within Special Flood Hazard Area, 
Subject to inundation by the 1% annual chance flood. (Zone AE, Base Flood Elevation determined, EL. 894.6 
msl).  Mr. Beier was ordered to resolve the violation matters by October 11, 2015.  Exhibits G & H 

 
According to mail receipts, on September 15, 2015 the violation letters were delivered to the Beier residence.  
2015-0591, cert. mail 7013 2630 0000 7012 7432) and (2015-0662, cert. mail 7013 2630 0000 7012 7432).   

 
According to Mr. Beier, on or about September 24, 2015, Larson Excavation removed material from Mr. 
Beier’s property.   

 
On October 7, 2015, an on-site was conducted on the Beier property by the following Dodge County staff 
members: Terry R. Ochs, Ted, Dumke and Mike Canniff.  Mr. Ray Beier was present during the inspection.  
The Dodge County staff located the Ordinary High Water Mark (O.H.W.M.) using the elevation of 892.4 
(NAVD88) msl.  The staff also recorded several physical GPS elevation readings which were above the 892.4 
msl elevation.  The elevation readings taken by the County staff provided physical evidence of fill material still 
located below (O.H.W.M.) at which time Mr. Beier stated “Just tell me what to remove”.  The County staff set a 
bench mark elevation at 894.35 (Nail on top of post) to assist Mr. Beier in the removal of the fill placed on this 
site that is above the 892.4msl ordinary high water elevation. The GPS location of the fill area and copies of 
photos taken by the staff are shown in Exhibit I 

 
According to the County Records, no appeal or response was filed with the Land Resources and Parks 
Department by Mr. Beier appealing the legitimacy of ordinary high water mark or the Dodge County violation 
notices within the 30-day appeal period. 

 
According to comments received by Mr. Beier, on or about October 21, 2015, additional fill material was 
removed from the Beier property by Mr. Larson. 

 
On October 29, 2015, an onsite inspection of the Beier property was conducted by the following County Staff: 
Terry R. Ochs, Ted, Dumke, and Mike Canniff.  Based on the observations made by the staff, fill still remained 
within the wetland and floodplain storage districts and the site remained in violation.  Mr. Beier was given until 
May of 2016 to resolve the violation orders.  The extended compliance date was agreed upon to 
accommodate clean-up which would not cause further environmental damage due to runoff. 

 
 
 
 
 



 

 
 

   

 
On August 17, 2016, a (Final) Shoreland Protection Ordinance Violation Notice was sent by the Dodge County 
Land Resources and Parks Department to property owner (Ray Beier) by certified mail (2015-0591, cert. mail 
7014 2120 0004 5602 9715) regarding the Land Disturbing activities (Grading / excavating) in a wetland 
district.  A (Final)  Violation Notice was also sent to property owner (Ray Beier) by certified mail (2015-0662, 
cert. mail 7014 2120 0004 5602 9715) for filling and grading of lands within Special Flood Hazard Area, 
Subject to inundation by the 1% annual chance flood. (Zone AE, Base Flood Elevation determined, EL. 
894.6msl).  Mr. Beier was ordered to apply for and obtain the required County floodplain authorizations to 
allow the fill to remain in the flood storage district or to remove the unauthorized fill from the flood storage 
district.  Mr. Beier was also ordered to remove the material from the wetland district and to reclaim the 
disturbed area and to re-establish the wetland vegetation in the disturbed areas.  Exhibit J & K 

 
On August 17, 2015, a Dodge County Land Use Permit (16-0557) was received by Dodge County Land 
Resources and Parks Department (2016-0557) for filling of 375 square feet of shoreline.  Exhibit L 

 
According to mailing receipts, on August 19, 2016, the Final Violation letters (2015-0591, cert. mail 7014 2120 
0004 5602 9715) and (2015-0662, cert. mail 7014 2120 0004 5602 9715), were received by the Beier 
residence.   
 
On August 22, 2016, Mr. Beier submitted a letter addressed to Terry Ochs in response to the 2 violation 
notices mailed August 17, 2016 and received on August 19, 2016.  Exhibit M 
 
At the request of the appellant, on August 31, 2016, the Department granted Mr. Beier an extension to the 
compliance date to resolve the Shoreland Protection Ordinance Violation and Floodplain Ordinance violations 
to October 15, 2016.  Exhibit N 
 
On September 2, 2016, a land use permit on-site inspection was completed by Joseph Giebel and the Land 
Use Permit (2016-0557) application for the filling of 375 square feet of near the Boardwalk was denied by 
County.   Giebel.  The permit was denied under Section 3.3 of the Dodge County Shoreland Protection 
Ordinance because the proposed fill area is designated as a wetland and filling in a wetland is not a permitted 
use.  Mr. Beier was also notified in the denial letter that his proposed filling and grading project is not eligible 
for an exemption under Section 3.32(5) of the Dodge County Shoreland Protection Ordinance.  Exhibit O 
 
The permit was also denied under Dodge County Floodplain Zoning Ordinance because the proposed fill area 
is designated as a flood storage district.  According to Section 5.2(3) of the Floodplain Ordinance, no 
development is allowed which removes flood storage volume.  According to the information in the application, 
fill material would be placed within the area designated as a flood storage district which results in the loss of 
flood storage volume which is prohibited by the Ordinance.   
  
No appeal was submitted to the Land Resources and Parks Department by Mr. Beier within the 30-day appeal 
period after receiving the Final Violation Letters on August 19, 2016.   
 
On September 14, 2016, Terry Ochs sent a letter to Mr. Beier regarding Mr. Beier’s letter dated August 22, 
2016. Exhibit P.  
 
September 19, 2016: Letter from Terry Ochs to Attorney Gergen - Exhibit Q 
 
September 24, 2016:  Letter from Joseph Giebel to Attorney Gergen – Exhibit R 
 
On October 14, 2016, an Administrative Appeal (2016-0709) was received by Dodge County Land Resources 
and Parks appealing the August 17, 2016 notice of violation letters sent by the Land Resources and Parks 
Department.  The administrative appeal was submitted 56-days after the receipt of the August 17, 2016 notice 
of violation letters by Mr. Beier. – Exhibit A 



 

 
 

   

 
On November 3, 2016, the Board of Adjustment Members conducted an on-site inspection of the Ray Beier 
Property.  Terry Ochs and Ray Beier were present during the inspection.    
 
Copies of the Land Use Permits issued by the County for the dwelling, the detached garage and the board 
walk constructed in this site have been included as exhibits S, T & U for the Boards Review.  The permits for 
these structures did not authorize any fill to be placed within the Wetland or Floodplain area on this lot.   
 



 

 
 

   

 

 

Staff Advisory: 

This staff advisory is only advice to the Dodge County Board of Adjustment.  The Board may or 

may not consider the advice of the staff and decision making authority is vested in the Board 

only. 
    

 

It is the staff’s position that the appellant, Mr. Beier has placed fill within an area mapped as a wetland as shown 
in Exhibit I which is a violation of the Shoreland Protection Ordinance as noted in the violation notices sent to Mr. 
Beier on September 11, 2015 and August 17, 2016.  It is also the staff’s position that the appellant, Mr. Beier, has 
placed fill within an area designated as a flood storage district  as shown in Exhibit I  which is a violation of the 
Dodge County Floodplain Zoning Ordinance as noted in the violation notices sent to Mr. Beier on September 11, 
2015 and August 17, 2016.   
 
It is the staff’s position that the appellant, Mr. Beier has not obtained County permits or approvals to allow fill to 
be placed on his property below the ordinary highwater mark of Fox Lake and he has not obtained County 
permits or approvals to allow fill to be placed on his property below the floodplain elevation or within the flood 
storage district.   
 
It is the staff’s position that the appellant, Mr. Beier, did not file a timely appeal and therefore he has lost his right 
to appeal the zoning violation notices of September 11, 2015 and August 17, 2016.   
  
In accord with Section 13.81 of the Dodge County Shoreland Protection Ordinance, and Section 7.3(2) of the 
Dodge County Floodplain Ordinance, require appeals of the decision or orders of the land use administrator or 
other administrative officer shall be filed within 30 days of the decision or order in question.  According to County 
records, the notice of violation and orders for the violations of the Shoreland Protection Ordinance and the 
Floodplain Zoning Ordinance were sent by the Department to Mr. Beier on September 11, 2015.  In addition, 
according to mailing receipts, the letters were received by the Beier residence on September 15, 2015.  No 
appeal was filed with the Department regarding the September 11, 2015 Violation notices.   
 
According to County records, a final notice of the violations were sent to Mr. Beier by the Department on August 
17, 2016. According to mailing receipts, the letters were received by the Beier residence on August 19, 2016.  
The Administrative Appeal of the August 17, 2016 violation notices was filed by the appellant with the Dodge 
County Land Resources and Parks Department on October 14, 2016, 56 days after receipt of the violation notice 
and orders by the appellant.    It is therefore the staff’s position that the appeal was not submitted within the 30-
day appeal period required by the Ordinances.   
 
The staff therefore recommends denial of the Administrative Appeal. 

 
 



Exhibit A 
 
Administrative Appeal 
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